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 The Receivables Management Association International, Inc., 

(hereinafter, “RMAI”)1 respectfully submits this amicus curiae brief 

in support of Petitioner. 

STATEMENT OF IDENTITY, INTEREST IN CASE, AND 
AUTHORITY TO FILE 

 RMAI was granted authority to file this brief by order of the 

Court entered in this matter on October 9, 2018. 2 (Am. App. 7)3. 

RMAI is the nonprofit trade association that represents more 

than 500 companies that purchase or support the purchase of 

performing and non-performing receivables on the secondary 

market.  The existence of the secondary market is critical to the 

functioning of the primary market in which credit originators 

extend credit to consumers.  An efficient secondary market lowers 

                                 

1 RMAI was known as DBA International prior to February of 2017. 

2 No counsel for a party authored this brief in whole or in part, and 
no counsel or party made a monetary contribution intended to fund 
the preparation or submission of this brief. No person other than 
amicus curiae, its members, or its counsel made a monetary 
contribution to its preparation or submission. 

3 Citations to the Appendix filed with this brief are cited as “Am. 
App.” 
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the cost of  credit extended to consumers and increases the 

availability and diversity of such credit.   

RMAI is an international leader in promoting strong and 

ethical business practices within the receivables management 

industry. RMAI requires all its member companies who are 

purchasing receivables on the secondary market to become certified 

through RMAI’s Receivables Management Certification Program 

(“RMCP”) as a requisite for membership (publicly available at 

https://rmassociation.org/certification/ and last accessed 

December 10, 2018).  

The RMCP is a comprehensive and uniform source of industry 

standards that has been recognized by the collection industry’s 

federal regulator, the Bureau of Consumer Financial Protection4, as 

“best practices.” Consumer Financial Protection Bureau, Small 

Business Review Panel for Debt Collector and Debt Buyer 

Rulemaking, Outline of Proposals Under Consideration, July 28, 

                                 

4 The Bureau of Consumer Financial Protection was, until March of 
2018, previously known as the Consumer Financial Protection 
Bureau. 
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2016, p. 38 (publicly available at 

http://files.consumerfinance.gov/f/documents/20160727_cfpb_Ou

tline_of_proposals.pdf, last accessed December 10, 2018).5 

In addition to requiring that certified companies comply with 

local, state and federal laws and regulations concerning collection 

activity, the RMCP goes above and beyond the requirements of 

local, state and federal laws and regulations by requiring its 

member companies to comply with additional requirements not 

addressed by existing laws and regulations. 

The debt buying companies certified by the RMCP hold 

approximately 80 percent of all purchased receivables in the 

country, by RMAI’s estimates. 

RMCP-certified companies are subject to vigorous and 

recurring independent third-party audits to demonstrate to RMAI 

their compliance with the RMAI Certification Program.  This audit 

                                 

5   “To establish a baseline for understanding the impacts of the 
proposals under consideration, this section describes the [BCFP’s] 
understanding or practices of collectors that seek to comply with 
the FDCPA and follow industry best practices such as those 
outlined in DBA International’s (DBA) certification program . . .” 
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includes an onsite inspection of the certified companies to validate 

full integration of RMCP standards into the company’s operations.  

Following a company’s initial certification, review audits continue to 

be conducted every two to three years.  

RMCP certification also requires RMAI member companies to 

engage, at the minimum, a chief compliance officer, with a direct or 

indirect reporting line to the president, chief executive officer, board 

of directors, or general counsel of the company.  The chief 

compliance officer must maintain individual certification through 

the RMCP by completing 24 credit hours of continuing education 

every two years. 

At the state level, since 2013, RMAI has worked with 

legislators and regulators in California, Connecticut, Colorado, 

Maine, Maryland, Minnesota, New York, Oregon, Washington and 

West Virginia in the enactment of enhanced laws and regulations 

for the collection of purchased consumer debts. RMAI’s Certification 

Program was recognized by a resolution of the Michigan State 

Senate as “exceed[ing] state and federal laws and regulations 

through a series of stringent requirements that stress responsible 
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consumer protection through increased transparency and 

operational controls . . .” Michigan SR-33 (March 26, 2015).6  

Just two years ago, RMAI engaged the Maryland Attorney 

General’s office in moving forward SB 771/ HB 1491 which set 

enhanced standards for the litigation of consumer debt in the State 

of Maryland. (Am. App. 11).  RMAI supports efforts such as these 

that provide enhanced consumer protections and permit compliant 

participants, like Petitioner LVNV Funding, LLC (“LVNV”), to 

conduct their business in accordance therewith.   

Here, in 2007, RMAI requested, and obtained from the 

Commissioner of the Division of Financial Regulation, an opinion 

(the “Commissioner’s Opinion”) that passive debt buying 

companies, such as LVNV, need not be licensed under the Maryland 

Collection Agency Licensing Act (“MCALA”) beginning October 1, 

2007. Md. Code, Bus. Reg. §§ 7-101–502 (2017). 

                                 

6 publicly available at 
http://www.legislature.mi.gov/documents/2015-
2016/resolutionadopted/Senate/pdf/2015-SAR-0033.pdf (last 
accessed Dec. 10, 2018). 
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RMAI supports Petitioner’s request for reversal of the Court of 

Special Appeals’ (“CSA”) decision.  Imposing liability upon 

companies like LVNV who followed the directive of the 

Commissioner’s Opinion causes significant harm to RMAI’s 

members -- particularly because it was RMAI who requested the 

Commissioner’s Opinion and understood that the opinion should be 

interpreted to exempt LVNV and similar RMAI members from 

licensure. 

Moreover, RMAI believes that the decision of the CSA is 

fundamentally inconsistent with settled principles of Maryland law, 

will sow confusion in the commercial marketplace, and will 

decrease available credit opportunities while raising the costs of 

same for Maryland consumers. 

QUESTIONS PRESENTED 

RMAI adopts the questions presented in LVNV’s Brief. (“Pet’n 

Brief”). Pet’n Brief, p. 5.   
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STATEMENT OF THE FACTS 

RMAI adopts the statement of facts presented in LVNV’s Brief. 

Id., pp. 6-10.  

STATEMENT OF THE CASE 

This dispute arises from a 2007 amendment to the MCALA 

enacted under HB 1324 that would require certain purchasers of 

defaulted consumer debt to be licensed as collection agencies. RMAI 

was an active participant in the enactment of HB 1324 and 

understood that HB 1324 did not require passive debt buying 

companies – those that purchased defaulted debt but engage others 

to collect it – to be licensed. That understanding guided RMAI’s 

participation in the discussion of HB 1324.   This reading is 

consistent with the state regulator’s written opinion, which RMAI 

was instrumental in obtaining. Because the decision of the court 

below imposed liability upon LVNV for not being licensed, it must 

be reversed. 

Further, the decision below, by voiding LVNV’s judgments and 

by fashioning a remedy not authorized by law, is contrary to well-

settled Maryland law respecting the validity of enrolled judgments. 
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ARGUMENT 

I. THE COMMISSIONER UNDERSTOOD HB 1324 WAS NOT 
INTENDED TO REQUIRE LICENSURE OF PASSIVE 
DEBT BUYING COMPANIES AND IT IS UNJUST TO 
IMPOSE LIABILITY FOR ACCEPTING THE 
COMMISSIONER’S INTERPRETATION. 

A. The Commissioner, as the Author of HB 1324, 
Understood it was Not Intended to Require Licensure 
of Passive Debt Buying Companies. 

RMAI members include entities that purchase defaulted 

consumer loans and then collect those loans themselves.  These 

“active” debt buying companies engage consumers in the collection 

process.  But not all purchasers of defaulted consumer loans are 

alike and some outsource the collections of their purchased debt.  

These entities, which include LVNV, are referred to as “passive” 

debt buying companies. 

In 2007, the Maryland Legislature took up consideration of HB 

1324, which proposed to amend the MCALA to require entities that 

own defaulted consumer loans to be licensed as collection agencies 

in order to collect on those loans.  As HB 1324 was making its way 

through the Maryland legislature, RMAI sought to identify whether 

the proposed law would require its members who are passive debt 



9 

 

buying companies to be licensed as collection agencies.  During 

discussions between an RMAI board member and the Commissioner 

of the Division of Financial Regulation within the Department of 

Labor, Licensing and Regulation (at the time, Charles W. 

Turnbaugh), RMAI learned that HB 1324 was not intended to 

require licensure of passive debt buying companies.  Letter of 

Barbara A. Sinsley, General Counsel, RMAI International, April 19, 

2007 (“RMAI Letter”) (Am. App. 13). See also Transcript of Sworn 

Statement of Charles W. Turnbaugh, April 12, 2011 (“Transcript”) 

(Am. App. 33:11-21, 34:1-14).  Because of these discussions, RMAI 

board member Stuart Blatt withdrew his request to testify in 

opposition to HB 1324. (Am. App. 14).   

On April 19, 2007, RMAI wrote the Commissioner requesting, 

in conformity with these discussions, his written opinion that HB 

1324 did not require passive debt buying companies to obtain a 

license under the MCALA. (Am. App. 14).   

A few days later HB 1324 was signed into law by the Governor 

on May 8, 2007, with a licensing effective date of October 1, 2007.  
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On June 20, 2007, the Commissioner responded to RMAI’s request 

and issued a written opinion, stating 

It is the position of the Commissioner that a 
debt buyer who purchases debt in default, but 
is not directly engaged in the collection of 
these purchased debts, is not required to 
obtain a collection agency license provided that 
all the collection activity performed on behalf 
of such debt buyer is done by a properly 
licensed collection agency in the State of 
Maryland. 
 

Letter of Kelly Mack, Financial Examiner, June 20, 2007 
(“Commissioner’s Letter”) (Am. App. 46). 
 

That HB 1324 did not require licensing of entities that were 

not personally collecting defaulted debts owed to them was 

reiterated by the Commissioner a month later in Advisory Notice 07-

06, which stated that the new licensing requirement “applies to 

persons who are directly collecting claims that they own . . . .”  

Office of the Commissioner of Financial  Regulation, Advisory Notice 

07-06, July 17, 2007 (publicly available at 

http://www.dllr.state.md.us/finance/advisories/advisory07-

06.shtml) (last accessed Dec. 10, 2018). 
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RMAI members that are “passive” debt buying companies do 

not collect debt from consumers themselves and instead use 

Maryland licensed collection agencies or attorneys to undertake 

such activities.  See RMAI Letter (Am. App. 15).  Such passive debt 

buying companies, that take “no action to personally or through 

their employees to collect the debt,” but instead “use licensed 

collection agencies’ personnel” or “law firms to file suit on their 

behalf,” were deemed not to be engaged in collecting debt and were 

not required to be licensed. Transcript (Am. App. 36:12-20). 

Prior to the October 1, 2007, effective date, RMAI then issued 

a press release advising its members that the Commissioner’s 

Opinion Letter exempted passive debt buying companies from the 

new licensing requirement. (Am. App. 48).  RMAI’s interpretation is 

consistent with the Commissioner’s Letter and Advisory Notice 07-

06, July 17, 2007. See also, Transcript (Am. App. 34:21-35:1-9).  
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B. The Commissioner’s Interpretation Changes in 2010 
with Advisory Notice 05-10.  

By 2010, Charles W. Turnbaugh was no longer Commissioner 

of the Division of Financial Regulation.  Transcript (Am. App. 25:4-

10).  On May 5, 2010, the then Commissioner of the Division of 

Financial Regulation issued Advisory Notice 05-10, which stated 

that an entity that purchases defaulted “consumer claims” and 

collects such claims through “civil litigation,” must be licensed 

“regardless of whether an attorney representing the [entity] in the 

litigation is a licensed collection agency.”  Office of the 

Commissioner of Financial Regulation, Advisory Notice 05-10, May 

5, 2010 (last accessed December 10, 2018, and publicly available at 

http://www.dllr.state.md.us/finance/advisories/advisory5-

10.shtml).  Although it would appear that this notice conflicted with 

the opinion provided in the Commissioner’s Letter of June 20, 2007, 

and Advisory Notice 07-06, Advisory Notice 05-10 states that this 

latest pronouncement “has been [the Commission’s] consistent 

position.”  Id.  Advisory Notice 05-10 nonetheless acknowledged the 

confusion, stating that unlicensed entities would not be subject to 
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an enforcement action by the state provided they became licensed 

within a prescribed safe harbor. Id. 

C. The Commissioner’s Advisory Notice 05-10 Is Not 
Consistent with the Office of the Commissioner’s 
Prior Advisory Notice, the Commissioner’s Opinion 
Letter or HB 1324. 

RMAI did not view Advisory Notice 05-10 as “consistent” with 

the position taken by former Commissioner Turnbaugh in his 

communications with RMAI prior to HB 1324’s enactment.  It is not 

consistent with Advisory Notice 07-06 or the Commissioner’s Letter 

of June 20, 2007, all of which support the conclusion that a passive 

debt buying company, not personally engaged in debt collection 

activity, like LVNV, is not required to be licensed.  Advisory Notice 

05-10 was a complete reversal of RMAI’s understanding and of what 

had been communicated to it from the Office of the Commissioner 

before, during and after the enactment of HB 1324. 

Advisory Notice 05-10’s statement that the Office of the 

Commissioner’s interpretation has “been its consistent position” is, 

in fact, “not an accurate statement.”  Transcript (Am. App. 37:13-

21, 38:1-6).  As former Commissioner Turnbaugh stated under oath 
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in 2011, the proscriptions of Advisory Notice 05-10 regarding the 

licensing requirements for “passive” debt buyers was “not [his] 

understanding” and HB 1324 was “never intended to prevent 

someone accessing the court system.” Id, (Am. App. 38:12-14). 

D. RMAI Members Should Not Be Punished for Activities 
Consistent with the Office of the Commissioner’s 
June 20, 2007 Opinion.  

RMAI members expect that regulators are qualified to interpret 

laws they are tasked to execute.  And when a regulator issues a 

written opinion concerning the application of such a law, RMAI 

members cannot be faulted for abiding by the regulator’s opinion.   

Advisory Notice 05-10’s change in this understanding is 

unfortunate, but it is not the Office of the Commissioner’s 

“consistent position.”  Indeed, had it been as such, RMAI would not 

have withdrawn its request to testify in opposition to HB 1324. See 

RMAI Letter (Am. App. 14).  Moreover, to suggest otherwise ignores 

the history of HB 1324 in which RMAI was an active participant.  

The legislative history of HB 1324 makes clear that the law was 

never intended to cover passive debt buying entities. 
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The decision of the court below improperly imposes liability 

upon LVNV.  LVNV’s conduct was consistent with the plain 

language and legislative history of MCALA and it should not be 

punished for following the opinion of the regulator tasked with 

enforcing the MCALA. Insofar as Advisory Notice 05-10 reflected a 

change in the agency’s interpretation of MCALA, it could not have 

applied retroactively, and by that time LVNV was a licensed 

collection agency.  PHH Corp. v. Consumer Fin. Prot. Bureau, 839 

F.3d 1, 33 (D.C. Cir. 2016). 

 It is a fundamental injustice that LVNV should be punished 

when it, RMAI and its members were assured before, during and 

after enactment that passive debt buying entities were exempt from 

HB 1324. 
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II. THE COURT OF SPECIAL APPEALS ERRED WHEN IT 
VOIDED THE JUDGMENTS PURCHASED BY LVNV AND 
PROVIDED CLASS ACTION RELIEF BECAUSE SUCH 
HOLDING EXCEEDS THE SCOPE OF AUTHORITY 
GRANTED BY MARYLAND LAW TO DISTURB ENROLLED 
JUDGMENTS.       

The CSA’s decision is error as a matter of law for other 

reasons.  The CSA permitted error on top of error when it affirmed 

the trial court’s decision to disturb final enrolled judgments.  There 

is nothing in the legislative scheme of the Maryland collection 

statutes permitting the judicial overreach of the CSA’s ruling below, 

which crafted a remedy that runs contrary to statute, settled law, 

and public policy.   

Fashioning the remedy of declaring judgments void and 

subject to collateral attack based solely on a licensing violation was 

a failure to exercise appropriate judicial restraint.  A court abuses 

its discretion when it acts “without reference to any guiding rules or 

principles.”  Donati v. State, 215 Md. App. 686, 709 (2014) (quoting 

King v. State, 407 Md. 682, 697 (2009)).   

Here, the CSA’s decision in Finch v. LVNV Funding LLC, 212 

Md. App. 748 (2013) (“Finch I”) and LVNV Funding LLC v. Finch, No. 
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1075, Sept. Term 2016, 2017 WL 6388959, at *4 n.5 (Md. App. Dec. 

14, 2017) (“Finch II”) was based on judicial rule-making untethered 

to the actual constraints of Maryland law.  Indeed, the CSA noted 

that its “‘drastic remedy’ of deeming a judgment void if it was 

obtained by an unlicensed collection agency is warranted in light of 

the legislation aimed at preventing such practices.” Id. Yet, the 

legislation at issue – the MCALA - in fact includes its own remedial 

framework for licensing violations and does not include finding a 

judgment void. 

As Justice Cardozo reminds us, “[t]he rule that fits a case may 

be supplied by the constitution or a statute.  If that is so, the judge 

looks no farther. . . .  [A] statute, if consistent with the constitution 

overrides the law of judges.”  Benjamin N. Cardozo, THE NATURE 

OF THE JUDICIAL PROCESS p. 14 (1921).  In this case, the CSA, in 

affirming the broad ruling of the trial court voiding adjudicated 

enrolled judgments as a policy-based remedy, went far beyond this 

judicial power: 

The judge, even when he is free, is still not 
wholly free.  He is not to innovate at pleasure.  
He is not a knight-errant, roaming at will in 



18 

 

pursuit of his own idea of beauty and 
goodness.  He is to draw his inspiration from 
consecrated principles.  He is not to yield to 
spasmodic sentiment, to vague and 
unregulated benevolence.  He is to exercise a 
discretion informed by tradition, methodized 
by analogy, disciplined by system… 

 
Id. at 179. 

      To permit the judgment of the CSA to stand would be both 

legally inappropriate and poor public policy, undermining well-

settled Maryland jurisprudence regarding the finality of enrolled 

judgments.  If permitted to stand, that court’s ruling will create 

instability in the financial marketplace for those doing business in 

this State.  

A. The Court of Special Appeals’ Ruling Disrupts Settled 
Rules of Judgment Finality. 

The sanctity of a final enrolled judgment cannot reasonably be 

questioned in Maryland.  Maryland statutes, rules, and case 

precedent give the highest level of protection to such judgments and 

insulate them from unlimited and unfettered review.  Where, as 

here, the courts that issued the judgments in question had 

fundamental jurisdiction, the judgments are enrolled, and the time 
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for appeal has long-since passed, there are only limited 

circumstances in which a court may revise a final judgment.7  Such 

judgments can only be attacked if they are the result of fraud, 

mistake or irregularity and, even then, they may only be attacked in 

the court that issued the judgment and not through a class action 

in a different proceeding in a different court.  See Kent Island v. 

DiNapoli, 430 Md. 348, 366-67 (2013) (“[A] circuit court may revise 

or modify only those final judgments entered by that circuit court.”).  

Such circumscribed exceptions demonstrate the Maryland 

legislature’s preference for, and interest in, preserving judgment 

finality.   

       A court’s revisory power over its judgments is governed, 

generally, by Section 6-408 of the Courts and Judicial Proceedings 

Article of the Maryland Code (the “CJP”) and Maryland Rules 2-535 

and 3-535.  CJP § 6-408 provides that  

[f]or a period of 30 days after the entry of a 
judgment, or thereafter pursuant to motion 

                                 

7    It is without question that the judgments at issue here were enrolled and final.  
These judgments were well beyond the discretionary time period for 
reconsideration.   
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filed within that period, the court has revisory 
power and control over the judgment.  After 
the expiration of that period the court has 
revisory power and control over the judgment 
only in case of fraud, mistake, irregularity, or 
failure of an employee of the court or of the 
clerk's office to perform a duty required by 
statute or rule.  
  

CJP § 6-408; see also Maryland Rule 2-535; Maryland Rule 3-535.  

During the initial 30-day time period, the judgment is “unenrolled” 

and the court’s discretion to revise is broad.  Dixon v. Ford Motor 

Co., 433 Md. 137, 157 (2013); Pelletier v. Burson, 213 Md. App. 284, 

290 (2013) (quoting Thacker v. Hale, 146 Md. App. 203, 217 (2002)).  

However, “after a judgment has become enrolled . . . a court has no 

authority to revise that judgment unless it determines, in response 

to a motion under Rule 2-535(b), that the judgment was entered as 

a result of fraud, mistake, or irregularity.”  Thacker v. Hale, 146 Md. 

App. at 216-17; MD Rule 2-535(b) (a circuit court may “exercise 

revisory power and control over the judgment in case of fraud, 

mistake, or irregularity”); MD Rule 3-535(b) (a district court may 

“exercise revisory power and control over the judgment in case of 

fraud, mistake, or irregularity”); see also Office of People’s Counsel 
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v. Advance Mobilehome Corp., 75 Md. App. 39, 44 (1988) (“Although 

a trial judge has wide discretion to revise judgments if a motion is 

filed within 30 days from judgment, that discretion is sharply 

curtailed once the 30 day period has expired without a motion to 

revise.”).   

CJP § 6-408, which is given effect through Maryland Rules 2-

535 in the Circuit Court and 3-535 in the District Court, 

encompass a circuit court’s general revisory power over all 

judgments and these powers may only be expanded or modified by 

statute.  See Shapiro v. Shapiro, 346 Md. 648, 666 (1997) (“Unless a 

statute otherwise provided, that aspect of the [enrolled judgment] 

was subject to modification only for fraud, mistake, or irregularity.”) 

(emphasis added).  “This dictate embraces all the power the courts 

of this State have to revise and control enrolled judgments and 

decrees.” Platt v. Platt, 302 Md. 9, 13 (1984) (internal citation and 

quotations omitted).  As this Court has explained, Maryland cases 

“have rigorously emphasized the finality of judgment” and “narrowly 

defined and strictly applied the terms fraud, mistake, irregularity, 

and clerical error.”  Andresen v. Andresen, 317 Md. 380, 387-88 
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(1989).  At every step, the Court takes a narrow view to emphasize 

the importance of the finality of judgments.  For example, fraud 

means extrinsic fraud, not intrinsic fraud.  “Put simply, fraud is 

extrinsic when it actually prevents an adversarial trial but it is 

intrinsic when it is employed during the course of the hearing 

which provides the forum for the truth to appear, albeit, that truth 

was distorted by the complained of fraud.”  Manigan v. Burson, 160 

Md. App. 114, 121 (2004) (internal quotations omitted).  Thus, even 

in the case of admitted perjury, the public policy underlying finality 

of judgments prevents vacatur of the judgment.  Schwartz v. 

Merchants Mortg. Co., 272 Md. 305, 308-309 (1974) (explaining that 

even in the face of forged documents or perjured testimony, “once 

parties have had the opportunity to present before a court a matter 

for investigation and determination, and once the decision has been 

rendered and the litigants, if they so choose, have exhausted every 

means of reviewing it, the public policy of this State demands that 

there be an end to that litigation”).   

Reliance on “irregularity” to vacate a judgment is likewise 

circumscribed.  “Irregularity” means “a failure to follow required 
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process or procedure.”  Early v. Early, 338 Md. 639, 652 (1995).  

“Irregularities warranting the exercise of revisory powers most often 

involve a judgment that resulted from a failure of process or 

procedure by the clerk of a court, including, for example, failures to 

send notice of a default judgment, to send notice of an order 

dismissing an action, to mail a notice to the proper address, and to 

provide for required publication.”  Thacker, 146 Md. App. at 219-20; 

see also Short v. Short, 136 Md. App. 570, 580 (2001) (“For a purely 

clerical omission, the proper method of seeking redress is a motion 

pursuant to Rule 2-535(d) addressed to the court's revisory power.”) 

 Finally, “mistake” is limited to instances in which the court 

lacked jurisdiction.  “It is well settled that ‘mistake,’ as used in Rule 

2-535(b), is limited to a jurisdictional error, such as where the 

Court lacks the power to enter the judgment. . . .  The typical kind 

of mistake occurs when a judgment has been entered in the 

absence of valid service of process; hence, the court never obtains 

personal jurisdiction over a party.”  Claibourne v. Willis, 347 Md. 

684, 692 (1997) (internal citations omitted).   
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Where a court had power to enter the judgment, and there has 

been no extrinsic fraud or procedural irregularity, an enrolled 

judgment cannot be attacked in any court.  And even where a party 

alleges one of these three limited exceptions to the rule of judgment 

finality, “the burden of proof establishing fraud, mistake, or 

irregularity to reopen an enrolled judgment . . . is clear and 

convincing evidence.”  Jones v. Rosenberg, 178 Md. App. 54, 72 

(2008).  The moving party must also show that it is “acting in good 

faith, with ordinary diligence, and that it has a meritorious defense 

or cause of action.”  Office of People’s Counsel, 75 Md. App. at 44.  

As these narrow exceptions illustrate, “[t]he purpose of limiting a 

trial court's discretion to revise enrolled judgments is to “promote 

finality of judgment and to insure that litigation comes to an end.”  

Id. (citing Haskell v. Carey, 294 Md. 550, 558 (1982)).  

In certain circumstances, the general rules found in Maryland 

Rules 2-535 and 3-535 are even further circumscribed to protect 

judgment finality.  Maryland Rules 2-535 and 3-535 provide broad 

revisory power to the court within the first 30 days of entry of the 

judgment, but, for example, under Rules 2-611 and 3-611, the 
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circuit court and district court, respectively, may open, modify or 

vacate a confessed judgment within 30 days of its entry only where 

the defendant has raised a defense to the claim and “the court finds 

that there is a substantial and sufficient basis for an actual 

controversy as to the merits of the action.  And, under Maryland 

Rule 2-613, “a default judgment entered in compliance with this 

Rule is not subject to the revisory power under Rule 2-535(a) except 

as to the relief granted.”  All of the rules discussed above, and the 

careful interpretation of them by the courts, demonstrate the 

preeminence of judgment finality in Maryland.  

The doctrine of res judicata similarly supports the time-

honored principle that courts need to reach final resolution of 

disputed matters.  See generally Phillips v. State, 451 Md. 180, 196 

(2017)  (explaining the “doctrine of res judicata is that a judgment 

between the same parties and their privies is a final bar to any 

other suit upon the same cause of action, and is conclusive, not 

only as to all matters that have been decided in the original suit, 

but as to all matters which with propriety could have been litigated 

in the first suit.”); Mackall v. Zayre Corp., 293 Md. 221, 228 (1982) 
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(stating that “if a proceeding between parties involves the same 

cause of action as a previous proceeding between the same parties, 

the principle of res judicata applies and all matters actually litigated 

or that could have been litigated are conclusive in the subsequent 

proceeding”). The doctrine “avoids the expense and vexation 

attending multiple lawsuits, conserves the judicial resources, and 

fosters reliance on judicial action by minimizing the possibilities of 

inconsistent decisions.”  Murray Int'l Freight Corp. v. Graham, 315 

Md. 543, 547 (1989) (quoting Montana v. United States, 440 U.S. 

147, 153–54 (1979)).   

 The examples above identify the limited exceptions, that are 

specifically set forth by statute and rule, under which a final 

judgment can be directly attacked, as well as the clear 

understanding of the legislature and courts that judgment finality is 

a fundamental doctrine of the judicial process.  

In the instant case, it is important to underscore that the 

judgments at issue are not fraudulent or otherwise improperly 

obtained.  It is uncontested that the debts in question constitute 

unpaid defaulted loans.  And the debtors in this case did not raise a 
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defense in the collection actions, which were otherwise properly 

constituted, that the plaintiff in the case (LVNV) was barred from 

recovering the money owed to it because it lacked a collection 

agency license.  Parties should not be allowed to remain silent, and 

subsequently rely on an administrative statute as a backdoor to 

void judgments previously entered against them, but rather be 

required to fully assert their available rights or defenses in relation 

to an action brought against their interests.  The validity of enrolled 

judgments, such as those at issue here, create expectations in 

those who rely on their finality; it provides certainty to judgment 

creditors of the outcome of future actions in Maryland state courts.  

But this point extends beyond the case at issue: a final judgment 

rendered by a court with proper jurisdiction must be upheld and 

honored as final by subsequent courts after the time for appeal or 

revision has passed.8  If it is not, no litigant would have peace of 

                                 

8 Furthermore, the preclusive effect of a judgment rendered in state 
court should be valid enough to be relied on by those who might 
purchase such a debt from an owner, even if they are from a 
different state than where the debt is to be collected. See e.g. Laurel 
Sand & Gravel, Inc. v. Wilson, 519 F.3d 156, 162 (4th Cir. 2008).   



28 

 

mind that a matter was resolved and that the decision by one court 

could not be subsequently undermined by another.  

III. THE JUDICIAL CREATION OF AN ADDITIONAL 
REMEDY FOR VIOLATION OF MCALA IS 
INCONSISTENT WITH MARYLAND’S STATUTORY 
SCHEME. 

In Finch I, the CSA “explained that the MCALA licensure 

requirement in B.R. § 7-301(a) is intended to ‘eliminate a perceived 

harm’ and imposes penalties for unlicensed collection agencies,” yet 

in both Finch I and Finch II, the CSA did not confine its holding to 

the specific penalties prescribed in MCALA.  Finch II, 2017 WL 

6388959, at *8 (citing Finch I, 212 Md. App at 762-63).  The CSA 

has essentially created a rule under which a licensing violation 

renders an otherwise valid judgment void and gives rise to grounds 

for a collateral attack on a final judgment, contrary to the plain text 

of the statute, legislative intent, and Maryland case law.   

 “The cardinal rule of statutory construction is to ascertain and 

effectuate the intent of the General Assembly.”  Fangman v. Genuine 

Title, LLC, 447 Md. 681, 691 (2016) (quoting Montgomery Cnty. v. 

Phillips, 445 Md. 55, 62–63 (2015)).  “[W]hen legislation expressly 
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provides a remedy or remedies, courts should not expand the 

coverage of the statute to subsume other remedies.”  Walton v. 

Mariner Health of Md., Inc., 391 Md. 643, 669 (2006) (internal 

quotations omitted); see also Baker v. Montgomery Cty., 427 Md. 

691, 713 (2012) (“[W]here a statute expressly provides a particular 

remedy or remedies, а court must be chary of reading others into 

it.”) (quoting Transamerica Mortg. Advisors, Inc. v. Lewis, 444 U.S. 

11, 19 (1979)).  Beginning with the plain text of the statute, there is 

no ambiguity or doubt that the Maryland legislature did not intend 

to create an additional exception to judgment finality and allow 

parties to void judgments on valid debt by virtue of a licensing 

violation under MCALA.  

First, when the Generally Assembly enacted the collection 

agency licensing statute, the legislature simultaneously created the 

Collection Agency Licensing Board (the “Board”) for the purpose of 

“licensing collection agencies and enforcing the Maryland Consumer 

Debt Collection Act [“MCDCA”].”  Blackstone v. Sharma, 461 Md. 87, 

94, 120 (2018).  The contemporaneous creation of an agency tasked 

with enforcing the statute suggests that the legislature intended 
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this agency to enforce the statutes at issue, rather than for courts 

to craft new and additional remedies beyond those enacted by the 

legislature.   

Second, the enforcement mechanism and remedies provided 

under the statute effectuate the legislative intent behind the statute 

– to protect consumers and enforce the licensing requirements.  

MCALA contains criminal sanctions and empowers the Board to 

take adjudicative, remedial and punitive actions against those who 

violate MCALA or the MCDCA, including holding hearings, 

mediating disputes between consumers and collection agencies, and 

ordering restitution, among other sanctions.  Md. Code, Bus. Reg. § 

7-205; see, e.g., In the Matter of Heinz Rockwell Dunn, CFR-FY-

2013-025 (ordering restitution for judgments obtained when 

Respondents were unlicensed)(publicly available at 

https://www.dllr.state.md.us/finance/consumers/pdf/heinzrockw

ellc&d.pdf and last accessed December 12, 2018).  Assuming the 

MCALA is applicable to servicers and debt owners, § 7-205, itself 

provides the remedies that the legislature felt appropriate and the 
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court should not declare its own remedy, including declaring the 

judgments at issue void for statutory violations.   

 Indeed, in an action before the Board, LVNV was 

sanctioned by the Board pursuant to the Board’s powers under 

MCALA.  In the Matter of LVNV Funding, et al., Case No. DFR-

FY2012-012.  The Board’s actions were contemplated by the 

legislature, the CSA’s decision was not.  The inclusion of thorough 

and effective regulatory enforcement measures further supports the 

conclusion that the legislature intended the remedies to be limited 

to those under the statutes and to be administered by the relevant 

agency, not courts acting beyond their mandate.   

Third, Maryland law includes licensing and regulatory 

requirements for dozens of professions, businesses, and activities.  

It is logical that Maryland would want the regulation of professional 

organizations operating within the State to fall under its purview so 

that it can monitor and regulate those subject to licensing in order 

to protect consumers.  But private litigation and attacks on final 

enrolled judgments is undesirable and unnecessary.  Under the rule 

set out by the CSA, any individual or class could attempt to bring a 



32 

 

lawsuit for a violation of a licensing requirement or bootstrap such 

a technical violation into a larger claim, circumventing the State’s 

authority to determine the appropriate penalties, upsetting final 

judgments, and indefinitely prolonging litigation.  While the 

legislature provides a host of protective remedies under the 

consumer protection legislation at issue, the rule set out by the CSA 

is neither contemplated nor authorized. Such a rule contravenes 

settled law, cannons of statutory interpretation, and legislative 

intent; this error should be corrected by this Court.   

IV. THE COURT OF SPECIAL APPEALS’ RULING RAISES 
SIGNIFICANT FEDERAL CONSTITUTIONAL CONCERNS.  

As interpreted by the courts below, MCALA also would run 

afoul of several Federal Constitutional provisions, including the 

Privileges and Immunities Clause, the Due Process Clause, and the 

Dormant Commerce Clause, because it impedes the right of access 

to the courts by requiring licensure as a predicate to such access. 

Here, LVNV, a special purpose entity with no offices or 

employees and that engages in no active collections on its own, 

would have to obtain a license in order to appear in court to enforce 
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a debt it is legitimately owed.  Conditioning LVNV’s ability to enforce 

contracts and access the courts on its licensure has no rational 

basis.   

“A substantive right of access to the courts has long been 

recognized [as] one of the fundamental rights protected by the 

constitution.”  See Jackson v. Procunier, 789 F.2d 307, 310 (5th Cir. 

1986) (internal quotations omitted).  Thus, the Supreme Court of 

the United States has held for over a century that a state may not 

unreasonably burden access to the courts and that if a state opens 

its courts to residents of its own state it must to the same extent 

open its courts to residents of other states.  Justice Bushrod 

Washington famously and long ago declared that the right “to 

institute and maintain actions of any kind in the courts of the 

state” was among “those privileges and immunities which are, in 

their nature, fundamental; which belong, of right, to the citizens of 

all free governments; and which have, at all times, been enjoyed by 

citizens of the several states  . . ., from the time of their becoming 

free, independent and sovereign.”  Corfield v. Coryell, 6 F. Cas. 546, 

551-52 (C.C.E.D. Pa. 1823).  Under the constitutional design, “the 
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enjoyment of [this privilege and immunity] by the citizens of each 

state, in every other state, was manifestly calculated (to use the 

expression of the corresponding provision in the old articles of 

confederation) the better to secure and perpetuate mutual 

friendship and intercourse among the people of the different states 

of the Union.”  Id. at 552.    

 The Supreme Court held, as long ago as 1907, that, “[t]he 

right to sue and defend in the courts is the alternative of force.  In 

an organized society it is the right conservative of all other rights, 

and lies at the foundation of orderly government.  It is one of the 

highest and most essential privileges of citizenship, and must be 

allowed by each state to the citizens of all other states to the precise 

extent that it is allowed to its own citizens.”   Chambers v. Balt. & O. 

R. Co., 207 U.S. 142, 154, 28 S. Ct. 34, 52 L.Ed. 143 (1907).   

Maryland corporate law, like the laws of other States, excepts 

from the definition of “doing business” – which would require a 

license – the bringing and defending of lawsuits.  Md. Code, Corp. & 

Ass’ns §§ 4A-1009(a)(1); 7-103. However, here, the CSA has crafted 

a rule under which access to the courts is, in essence, “doing 
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business” and requires a license. This interpretation is contrary to 

the plain intent of the Maryland legislature and fundamental 

prohibitions against limiting access to courts.  The CSA’s decision 

requiring LVNV to be licensed before an action was brought in its 

name by a licensed collection attorney would render Maryland an 

outlier with great destruction to the general right of access to 

Maryland courts.  There is no doubt that LVNV was owed money by 

Respondents and that it had a legal claim to the return of that 

money.  (E278 (19:5-20:8), E280 (19:11-20:9), E266 (15:6-18:1), 

E267 (19:16-20:8)).  Maryland law permits a general action to 

enforce a contract to collect a debt.  That action could have been 

brought by any Maryland resident owed money by an individual 

debtor.  Yet, under the CSA’s decision, that right – available in 

general under Maryland law – was not available to LVNV simply 

because of its identity.  It was not a Maryland licensed entity, 

whereas others who were licensed could have suits brought on their 

behalf.   In effect, the CSA has held that the Maryland General 

Assembly closed the doors to its courtrooms to an entire class of 

claimants, defined not by the strength of their claim or the validity 
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of the debt they were owed, but by whether they were licensed in 

Maryland or not.  That is the exact kind of discrimination and 

burden on access to the courts that the Privileges and Immunities 

Clause, the Dormant Commerce Clause, and the Due Process 

Clause forbid. 

  



CONCLUSION 

The Court should reverse the decision of the court below. 
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Md. CORPORATIONS AND ASSOCIATIONS Code Ann. § 4A-1009

 Current through all chapters from the 2018 Regular Session 

Annotated Code of Maryland  >  CORPORATIONS AND ASSOCIATIONS  >  TITLE 4A. LIMITED 
LIABILITY COMPANY ACT  >  SUBTITLE 10. FOREIGN LIMITED LIABILITY COMPANIES

§ 4A-1009. Doing business

(a)  Activities not considered doing business. --In addition to any other 
activities which may not constitute doing business in this State, for the 
purposes of this title, the following activities of a foreign limited liability company 
do not constitute doing business in this State:

(1)Maintaining, defending, or settling an action, suit, claim, dispute, or 
administrative or arbitration proceeding;

(2)Holding meetings of its members or agents or carrying on other 
activities that concern its internal affairs;

(3)Maintaining bank accounts;

(4)Conducting an isolated transaction not in the course of a number of 
similar transactions;

(5)Foreclosing mortgages and deeds of trust on property in this State;

(6)As a result of default under a mortgage or deed of trust, acquiring title 
to property in this State by foreclosure, deed in lieu of foreclosure, or 
otherwise;

(7)Holding, protecting, renting, maintaining, and operating property in this 
State so acquired; or

(8)Selling or transferring title to property in this State so acquired to any 
person, including the Federal Housing Administration or the Veterans 
Administration.

(b)  Activities considered doing business. --In addition to any other activities 
which may constitute doing business in this State, for the purposes of this title 
any foreign limited liability company which owns income producing real or 
tangible personal property in this State, other than property exempted by 
subsection (a) of this section, shall be considered to be doing business in this 
State.

History

 – Am. App. 1 – 
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Md. CORPORATIONS AND ASSOCIATIONS Code Ann. § 4A-1009

 Page 2 of 2

1992, ch. 536.

Annotated Code of Maryland
Copyright 2018 by Matthew Bender and Company, Inc., a member of the LexisNexis Group All 
rights reserved. 

End of Document
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Md. CORPORATIONS AND ASSOCIATIONS Code Ann. § 7-103

 Current through all chapters from the 2018 Regular Session 

Annotated Code of Maryland  >  CORPORATIONS AND ASSOCIATIONS  >  TITLE 7. FOREIGN 
CORPORATIONS  >  SUBTITLE 1. REGISTRATION OF NAME; DOING BUSINESSIN STATE

§ 7-103. Activities not considered intrastate business

In addition to any other activities which may not constitute doing intrastate 
business in this State, for the purposes of this article, the following activities 
of a foreign corporation do not constitute doing intrastate business in this 
State:

(1)Maintaining, defending, or settling an action, suit, claim, dispute, or 
administrative or arbitration proceeding;

(2)Holding meetings of its directors or stockholders or carrying on other 
activities which concern its internal affairs;

(3)Maintaining bank accounts;

(4)Maintaining offices or agencies for the transfer, exchange, and 
registration of its securities;

(5)Appointing and maintaining trustees or depositaries with respect to its 
securities;

(6)Transacting business exclusively in interstate or foreign commerce; 
and

(7)Conducting an isolated transaction not in the course of a number of 
similar transactions.

History

An. Code 1957, art. 23, § 88; 1975, ch. 311, § 2.

Annotated Code of Maryland
Copyright 2018 by Matthew Bender and Company, Inc., a member of the LexisNexis Group All 
rights reserved. 

End of Document
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Md. COURTS AND JUDICIAL PROCEEDINGS Code Ann. § 6-408

 Current through all chapters from the 2018 Regular Session 

Annotated Code of Maryland  >  COURTS AND JUDICIAL PROCEEDINGS  >  TITLE 6. PERSONAL 
JURISDICTION, VENUE, PROCESS AND PRACTICE  >  SUBTITLE 4. PRACTICE IN GENERAL

§ 6-408. Revisory power of court over judgment

For a period of 30 days after the entry of a judgment, or thereafter pursuant to 
motion filed within that period, the court has revisory power and control over the 
judgment. After the expiration of that period the court has revisory power and 
control over the judgment only in case of fraud, mistake, irregularity, or failure of 
an employee of the court or of the clerk's office to perform a duty required by 
statute or rule.

History

1977, ch. 271.

Annotated Code of Maryland
Copyright 2018 by Matthew Bender and Company, Inc., a member of the LexisNexis Group All 
rights reserved. 

End of Document
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Md. Rule 2-613

State and Federal Rules orders current through October 1, 2018

Maryland Court Rules  >  MARYLAND RULES  >  TITLE 2. CIVIL PROCEDURE -- CIRCUIT COURT  
>  CHAPTER 600. JUDGMENT

Rule 2-613. Default judgment

(a)Parties to whom applicable. In this Rule, the term "plaintiff" includes counter-
plaintiffs, cross-plaintiffs, and third-party plaintiffs, and the term "defendant" 
includes counter-defendants, cross-defendants, and third-party defendants.

(b)Order of default. If the time for pleading has expired and a defendant has 
failed to plead as provided by these rules, the court, on written request of the 
plaintiff, shall enter an order of default. The request shall state the last known 
address of the defendant.

(c)Notice. Promptly upon entry of an order of default, the clerk shall issue a 
notice informing the defendant that the order of default has been entered and 
that the defendant may move to vacate the order within 30 days after its entry. 
The notice shall be mailed to the defendant at the address stated in the request 
and to the defendant's attorney of record, if any. The court may provide for 
additional notice to the defendant.

(d)Motion by defendant. The defendant may move to vacate the order of default 
within 30 days after its entry. The motion shall state the reasons for the failure 
to plead and the legal and factual basis for the defense to the claim.

(e)Disposition of motion. If the court finds that there is a substantial and 
sufficient basis for an actual controversy as to the merits of the action and that 
it is equitable to excuse the failure to plead, the court shall vacate the order.

(f)Entry of judgment. If a motion was not filed under section (d) of this Rule or 
was filed and denied, the court, upon request, may enter a judgment by default 
that includes a determination as to the liability and all relief sought, if it is 
satisfied (1) that it has jurisdiction to enter the judgment and (2) that the notice 
required by section (c) of this Rule was mailed. If, in order to enable the court to 
enter judgment, it is necessary to take an account or to determine the amount 
of damages or to establish the truth of any averment by evidence or to make an 
investigation of any matter, the court, may rely on affidavits, conduct hearings, 
or order references as appropriate, and, if requested, shall preserve to the 
plaintiff the right to trial by jury.
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Cross references. -- For the requirement that a request for entry of judgment 
under section (f) of this Rule be served on the defendant, see Rule 1-321 
(c)(2).

(g)Finality. A default judgment entered in compliance with this Rule is not 
subject to the revisory power under Rule 2-535 (a) except as to the relief 
granted.

History

(Amended Nov. 20, 1984, effective Jan. 1, 1985; Apr. 7, 1986, effective July 1, 
1986; Nov. 22, 1989, effective Jan. 1, 1990; Dec. 10, 1996, effective July 1, 1997; 
Nov. 12, 2003, effective Jan. 1, 2004; June 16, 2009, effective June 17, 2009; 
December 7, 2015, effective January 1, 2016.)

Source. -- 

 This Rule is derived as follows:

   Section (a) is new.

   Section (b) is new.

   Section (c) is new.

   Section (d) is new.

   Section (e) is new.

   Section (f) is new. The second sentence is derived from the last sentence of the 
1937 version of Fed. R. Civ. P. 55 (b)(2).

   Section (g) is new.

Michie's Annotated Code of Maryland
Maryland Rules Copyright © 2018, by Matthew Bender and Company, Inc. a member of the 
LexisNexis Group. All rights reserved.
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EXHIBIT  
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LVNV FUNDING LLC 
	

IN THE 

COURT OF APPEALS 

OF MARYLAND 
V. 

Petition Docket No. 299 
September Term, 2017 

(No. 1075, Sept. Term, 2016 
LARRY FINCH, ET AL. 	 Court of Special Appeals) 

ORDER 

Upon consideration of the petition for a writ of certiorari to the Court of Special 

Appeals, the cross-petition, the Brief of Amicus Curiae Receivables Management Association 

International, Inc. in support of Petition for Writ of Certiorari, the Respondents' Objection and 

Motion to Strike Petitioner's Reply in Support of Petition for Writ of Certiorari, the Motion to 

Supplement the Respondents' Cross Petition for Certiorari and the answers filed thereto, in the 

above entitled case, it is 

ORDERED, by the Court of Appeals of Maryland, that the petition and the cross-

petition be, and they are hereby, granted, and a writ of certiorari to the Court of Special Appeals 

shall issue; and it is further 

ORDERED, that Receivables Management Association International, Inc. may file 

an amicus curiae brief which shall be filed on or before the same date the brief of the respondent 

is due; and it is further 

 – Am. App. 8 – 



ORDERED, that said case shall be transferred to the regular docket as No. 46, 

September Term, 2018; and it is further 

ORDERED, that counsel shall file briefs and printed record extract in accordance 

with Md. Rules 8-501 and 8-502, petitioner's brief and record extract to be filed on or before 

November 13, 2018; respondent/cross petitioners' brief(s) to be filed on or before December 13, 

2018; cross-respondent's brief to be filed on or before January 11, 2019; cross-petitioners' reply 

brief(s), if any, to be filed on or before January 28, 2019; and it is further 

ORDERED, that this case shall be set for argument during the February session of 

Court. 

/s/ Mary Ellen Barbera 

Chief Judge 
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LVNV FUNDING LLC 

V. 

LARRY FINCH, ET AL. 

STATE OF MARYLAND, to wit: 

IN THE 

COURT OF APPEALS 

OF MARYLAND 

Petition Docket No. 299 
September Term, 2017 

(No. 1075, Sept. Term, 2016 
Court of Special Appeals) 

WRIT OF CERTIORARI 

TO THE HONORABLE THE JUDGES OF THE 
COURT OF SPECIAL APPEALS OF MARYLAND: 

WHEREAS, LVNV FUNDING, LLC v. LARRY FINCH, et al., No. 1075, September Term, 

2016 was pending before your Court and the Court of Appeals is willing that the record and proceedings 

therein be certified to it. 

YOU ARE HEREBY COMMANDED TO HAVE THE RECORD TRANSMITTED TO 

THE COURT OF APPEALS OF MARYLAND ON OR BEFORE October 23, 2018,  together with 

this writ, for the said Court to proceed thereon as justice may require. 

WITNESS the Chief Judge of the Court of Appeals of Maryland this 9th  day of October, 2018. 

Is/ Suzanne C. Johnson 

Acting Clerk 
Court of Appeals of Maryland 
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3/23/16 

 

 
 

 

SB 771/ HB 1491 

Support 
 

DBA International, the nonprofit trade association which represents more than 550 companies that purchase or 

support the purchase of receivables on the secondary market supports the passage of SB 771/HB 1491, as 

amended. 

 

We wish to thank the Attorney General’s Office and the bill sponsors for introducing a bill concerning the litigation 

of consumer debt. We wholeheartedly agree that consumers should be treated fairly and provided with accurate 

information detailing the consumer’s contractual obligations during any litigation that results from a consumer’s 

inability to make their required payments. 

 

This bill would statutorily codify several provisions contained in the Maryland Rules of Procedure (MRP) which 

were adopted in 2011 after an exhaustive drafting and review process involving stakeholders from all impacted 

industries, consumer advocates, the Maryland Attorney General’s Office, and the Maryland judiciary. While the 

MRP only applied to cases brought in the district court, this bill will have the added benefit of applying to all cases 

whether filed in the district court or circuit court.  

 

Additionally, DBA International would like to highlight the inclusion of our suggested amendment that would 

prevent any payment made after the statute of limitations has expired from restarting the limitations period. We 

see this provision as a significant enhancement in consumer protection for Maryland residents and consistent 

with industry best practices. 

 

Please do not hesitate to contact David Reid (DBA Director of Government Affairs & Policy) at (916) 482-2462 or 

dreid@dbainternational.org should you have any questions. 

 

 

 

 

 

 
DBA International (DBA) is the nonprofit trade association that represents more than 550 companies that purchase performing and 

nonperforming receivables on the secondary market. DBA’s Receivables Management Certification Program and its Code of Ethics set the 

“gold standard” within the receivables industry due to its rigorous uniform industry standards of best practice, which focus on the protection 

of the consumer. 
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EXHIBIT  
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          1   APPEARANCES: 
 
          2    
 
          3               ON BEHALF OF THE DEFENDANT: 
 
          4               MARGARET L. ARGENT, ESQUIRE 
 
          5                  Thomas & Libowitz, P.A. 
 
          6                  100 Light Street, Suite 1100 
 
          7                  Baltimore, Maryland 21202 
 
          8                  Telephone: 410-752-2468 
 
          9                  Facsimile: 410-752-0979 
 
         10                  Email: margent@tandllaw.com 
 
         11    
 
         12    
 
         13    
 
         14    
 
         15    
 
         16    
 
         17    
 
         18    
 
         19    
 
         20    
 
         21    
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          1                         PROCEEDINGS 
 
          2   Whereupon, 
 
          3                    CHARLES W. TURNBAUGH, 
 
          4   called as a witness, having been first duly sworn to 
 
          5   tell the truth, the whole truth, and nothing but the 
 
          6   truth, was examined and testified as follows: 
 
          7               (Turnbaugh Exhibit 1 was marked for 
 
          8   purposes of identification.) 
 
          9               EXAMINATION BY MS. ARGENT: 
 
         10         Q     Mr. Turnbaugh, I'm going to show you first 
 
         11   your resume, Exhibit 1.  Can you tell me whether or not 
 
         12   this is a current and up-to-date resume for your 
 
         13   professional history? 
 
         14         A     It's current and up-to-date until 
 
         15   approximately the summer of 2008. 
 
         16         Q     And what additional items should be 
 
         17   included to make it current? 
 
         18         A     After the summer of 2008, I maintained my 
 
         19   own law and financial consulting practice for a period 
 
         20   of time and then joined an investment banking firm in 
 
         21   New York as a managing director responsible for helping 
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          1   develop a bank recapitalization effort and I left that 
 
          2   firm the 1st of September 2010 and now continue to be a 
 
          3   financial consultant and practice a little law. 
 
          4         Q     The resume indicates that you served as 
 
          5   Commissioner of Financial Regulation for the State of 
 
          6   Maryland from 2003 to 2007. 
 
          7               Could you tell me when in 2007 your 
 
          8   position as commissioner ended? 
 
          9         A     Approximately August 1st.  It was from 
 
         10   approximately August 1st, 2003 to August 1st, 2007. 
 
         11         Q     Can you tell me what your experience in the 
 
         12   consumer credit industry, as part of your experience in 
 
         13   the financial services industry, was prior to your 
 
         14   becoming Commissioner of Financial Regulation in 
 
         15   Maryland? 
 
         16         A     I spent approximately 30 years as counsel 
 
         17   for government affairs representative for consumer 
 
         18   finance companies and federal savings banks and 
 
         19   commercial banks with an emphasis on the consumer side, 
 
         20   whether it be consumer credit, mortgages or credit 
 
         21   cards, et cetera. 
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          1               So my life for about 30 years had been 
 
          2   largely oriented toward the delivery of consumer credit 
 
          3   in the United States. 
 
          4         Q     Are you familiar with the secondary market 
 
          5   for the purchase of defaulted debt in the context of 
 
          6   consumer credit? 
 
          7         A     I am familiar with it.  I know it exists. 
 
          8   I know it's very large and it plays an important role 
 
          9   in maintaining effective delivery of consumer credit to 
 
         10   the consumers. 
 
         11         Q     And at that time that you were Commissioner 
 
         12   of Financial Regulation of Maryland, were you -- did 
 
         13   you have the same degree of familiarity that you've 
 
         14   just described with it? 
 
         15         A     I probably was more familiar with it then 
 
         16   than I am now. 
 
         17         Q     Okay.  Can you discuss a little bit, if 
 
         18   you're familiar with -- and, again, I guess I want to 
 
         19   focus on what you knew as of the time you were 
 
         20   Commissioner of Financial Regulation, not any knowledge 
 
         21   you may have gained since then -- what you knew about 
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          1   credit card loss rates in the context of the consumer 
 
          2   credit industry? 
 
          3         A     I worked a long time ago for a firm.  I 
 
          4   founded a credit card operation, a Visa/MasterCard 
 
          5   issuer and then, after I left Citibank, I worked within 
 
          6   the credit card industry for a major issuer for 
 
          7   approximately five years and it's there that I became 
 
          8   most aware that the credit card industry, in general, 
 
          9   spent little time in collecting its own debt. 
 
         10   Essentially, if a credit card went delinquent for 60 or 
 
         11   90 days, they stopped the collection effort and then 
 
         12   sold it into the secondary market. 
 
         13         Q     And was the -- when you were Commissioner 
 
         14   of Financial Regulation, did you have an opinion about 
 
         15   whether or not it was important that that secondary 
 
         16   market for consumer debt including credit card debt 
 
         17   exist? 
 
         18         A     Yes, I felt that it was positive for the 
 
         19   consumer that delinquent debt be able to be traded. 
 
         20   Credit is made available by banks and other lenders 
 
         21   when they know they can make a profit and if they could 
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          1   not sell the debt when they decided it wasn't 
 
          2   worthwhile to collect it in-house, then that caused 
 
          3   their loss ratios to go up and for them to be more 
 
          4   restrictive in their credit standards. 
 
          5         Q     I want to ask you now, Mr. Turnbaugh, about 
 
          6   the 2007 amendment to the Maryland Collection Agency 
 
          7   Licensing Act.  I'm going show you and have the court 
 
          8   reporter mark a copy of House Bill 1324. 
 
          9               (Turnbaugh Exhibit 2 was marked for 
 
         10   purposes of identification.) 
 
         11               I'm showing you Exhibit 2 which is House 
 
         12   Bill 1324.  I wanted to ask you specifically some 
 
         13   questions about how a particular section of this 
 
         14   amended statute came about. 
 
         15               First of all, you were commissioner of 
 
         16   financial regulation at the time that this bill was 
 
         17   proposed; is that correct? 
 
         18         A     That's correct. 
 
         19         Q     And where did the bill originate? 
 
         20         A     The idea for the bill originated within the 
 
         21   staff of the consumer -- the commissioner's office that 
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          1   supported the State Collection Agency Licensing Board 
 
          2   and enforced the Maryland collection statute. 
 
          3         Q     And can you tell me a little bit more about 
 
          4   what the issue or issues that engendered this, the 
 
          5   concept for the amendment? 
 
          6         A     Maryland law controlled the conduct of 
 
          7   collection agencies that were collecting debt for 
 
          8   others.  In other words, it limited what the person 
 
          9   could say, prevented threatening actions, limited the 
 
         10   times, I believe, when the telephone calls could be 
 
         11   made and basically tried to prevent abusive practices 
 
         12   within the collection of consumer credit and -- what 
 
         13   was the rest of your question? 
 
         14         Q     My question was to give a little bit more 
 
         15   detail about how this particular house bill was 
 
         16   amended.  And, specifically, I'm talking about the 
 
         17   provision of the amended act that appears on page 2 -- 
 
         18   which appears in the middle of the page at Roman 
 
         19   numeral II adding the terms "collecting a consumer 
 
         20   claim the person owns if the claim was in default when 
 
         21   the person acquired it." 
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          1         A     Okay.  The staff began to be concerned that 
 
          2   some of the collection agencies that may have had a 
 
          3   tendency to abuse consumers began to claim that they 
 
          4   owned the debt that they were collecting and, 
 
          5   therefore, didn't have to comply with the Maryland 
 
          6   statute and didn't have to be licensed under the 
 
          7   Maryland statute. 
 
          8               So the staff and I and the licensing board 
 
          9   came to believe that this was a giant loophole and that 
 
         10   it was very important for the people that were 
 
         11   collecting -- i.e. making the calls, writing the 
 
         12   letters and having -- and interacting with the 
 
         13   consumer, to be controlled by the Maryland law and be 
 
         14   licensed and having to give a bond, et cetera. 
 
         15         Q     You said that these companies -- I think 
 
         16   you used the word abuse -- were starting to claim that 
 
         17   they "owned the debt." 
 
         18               Can you describe, if you know, what the 
 
         19   methods of those particular companies were or the basis 
 
         20   for their claiming that they owned debt that they had 
 
         21   previously just been collecting for others? 
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          1         A     They would either purchase it in the 
 
          2   secondary market or, frequently, where they had a 
 
          3   client that they were collecting under a contract with 
 
          4   a client to be compensated as a percentage -- with a 
 
          5   percentage of what they recovered. 
 
          6               They would modify the contractual 
 
          7   relationship, not change the economic terms, but 
 
          8   basically claim that they had title to the debt instead 
 
          9   of merely being an agent for the hospital or doctor's 
 
         10   office or whoever was trying to get their money back. 
 
         11               MS. ARGENT:  Mark this as 3, please. 
 
         12               (Turnbaugh Exhibit 3 was marked for 
 
         13   purposes of identification.) 
 
         14   BY MS. ARGENT: 
 
         15         Q     Mr. Turnbaugh, I'm going to hand you 
 
         16   Exhibit 3 and ask you if you recognize that. 
 
         17         A     Yes, I do. 
 
         18         Q     And what is that? 
 
         19         A     This is a copy of the written statement 
 
         20   that I made in support of House Bill 1324 before the 
 
         21   committee of the Maryland legislature that was 
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          1   considering adoption of the legislation. 
 
          2         Q     And I'd like you to look at the middle of 
 
          3   the three large photographs in which the word loophole 
 
          4   appears in quotes. 
 
          5               Is this the same concept that you were just 
 
          6   discussing a minute ago with me? 
 
          7         A     Yes, it is and the staff that was enforcing 
 
          8   the collection statutes in Maryland and I and the board 
 
          9   all felt that it was very important for the people that 
 
         10   interacted with the consumer be subject to the Maryland 
 
         11   law and be licensed. 
 
         12         Q     And when you say interacted, what do you 
 
         13   mean? 
 
         14         A     Communicating through letters, telephone, 
 
         15   or knocking on the door and speaking with the customer 
 
         16   face-to-face.  In other words, the purpose of the 
 
         17   statute was to prevent abusive practices in regard to 
 
         18   the collection of consumer debt. 
 
         19               Generally, those abusive practices are part 
 
         20   of communication with a customer, writing to them, 
 
         21   talking to them on the telephone, repeatedly calling 
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          1   them or knocking on the door and trying to talk to them 
 
          2   in person. 
 
          3               (Turnbaugh Exhibit 4 was marked for 
 
          4   purposes of identification.) 
 
          5   BY MS. ARGENT: 
 
          6         Q     I'm going to show you Exhibit 4, 
 
          7   Mr. Turnbaugh, a letter signed by Kelly Mack on June 
 
          8   20, 2007. 
 
          9               Are you familiar with the letter? 
 
         10         A     Yes, I am. 
 
         11         Q     And is it correct that you were the 
 
         12   Commissioner of Financial Regulation for the State of 
 
         13   Maryland as of June 20, 2007? 
 
         14         A     Yes, I was. 
 
         15         Q     And as commissioner, you also served as 
 
         16   chairman of the Collection Agency Licensing Board 
 
         17   throughout your term as commissioner? 
 
         18         A     Yes, I did. 
 
         19         Q     Can you tell me how this letter came to be 
 
         20   generated, if you know? 
 
         21         A     At the -- I think it was the hearing on the 
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          1   house side of the bill, a person in the industry came 
 
          2   forward and claimed that the legislation was inartfully 
 
          3   drafted and that it would require every owner whether 
 
          4   they were engaged in the collection activities that 
 
          5   required communication with the owner -- 
 
          6         Q     Communication with the owner of? 
 
          7         A     With the debtor. 
 
          8         Q     Okay. 
 
          9         A     Whether or not they were engaged in those 
 
         10   activities and I assured him that that was not the 
 
         11   intent of the legislation and that, if he wanted 
 
         12   written confirmation to that effect, we would be glad 
 
         13   to give it to him. 
 
         14         Q     You attended that hearing that you made 
 
         15   reference to? 
 
         16         A     Yes, I attended that hearing and personally 
 
         17   testified and presented this written testimony as well. 
 
         18         Q     That was when you presented testimony in 
 
         19   Exhibit 3? 
 
         20         A     That's correct. 
 
         21         Q     Can you tell me what, if any, involvement 
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          1   you had with the preparation or drafting of the 
 
          2   June 20, 2007 Kelly Mack letter, Exhibit 4? 
 
          3         A     Kelly Mack drafted the letter and submitted 
 
          4   it to me for review and approval. 
 
          5         Q     And did you, in fact, review and approve 
 
          6   Exhibit 4? 
 
          7         A     I reviewed and approved it and I believe 
 
          8   made some edits to it before she signed it and before I 
 
          9   approved it. 
 
         10         Q     Was there an attorney on staff at the 
 
         11   commission of -- the Financial Regulation Department 
 
         12   when you were there? 
 
         13         A     We had assigned to us, at the time, two 
 
         14   members of the Attorney General's Office to support us 
 
         15   in our legal needs. 
 
         16         Q     Do you know whether any of attorneys on the 
 
         17   staff had any -- let me rephrase the question. 
 
         18               Do you know whether either of the attorneys 
 
         19   on the staff reviewed Exhibit 4, June 20 letter? 
 
         20         A     The attorney that supported the state 
 
         21   Collection Agency Licensing Board was named Tom 
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          1   Gounaris, G-O-U-N-A-R-I-S.  He was aware of this issue. 
 
          2   Indeed, I believe he was with me at the legislature 
 
          3   when I submitted the testimony.  He drafted the 
 
          4   legislation and he was certainly aware of this issue. 
 
          5               I do not recall whether he saw this letter 
 
          6   before it went out or not.  But, to the best of my 
 
          7   knowledge, nothing in that letter that I approved was 
 
          8   in any way contrary to his opinion. 
 
          9         Q     Okay.  Can you tell me what the term 
 
         10   "passive debt buyers" meant as it's used in Ms. Mack's 
 
         11   letter? 
 
         12         A     Passive debt buyer as it's used in 
 
         13   Ms. Mack's letter indicates someone who would simply 
 
         14   put up the money, acquire the debt, but take no action 
 
         15   personally or through their employees to collect the 
 
         16   debt.  They would use licensed collection agencies' 
 
         17   personnel to make the call, send the letters, try to 
 
         18   reach the people at home or they would use law firms to 
 
         19   file suit on their behalf so that the owner of the debt 
 
         20   was not actively engaged in contacting the consumer. 
 
         21   It was the contacting of the consumer and preventing 
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          1   abusive practices in that instance, that was what the 
 
          2   legislation and the debt collection practices act was 
 
          3   supposed to address. 
 
          4               (Turnbaugh Exhibit 5 was marked for 
 
          5   purposes of identification.) 
 
          6   BY MR. ARGENT: 
 
          7         Q     I'm going to show you Exhibit 5 which is a 
 
          8   May 5, 2010 Advisory Notice from the Commissioner of 
 
          9   Financial Regulation and ask you to look at the 
 
         10   paragraph under the caption that says licensing 
 
         11   required.  Specifically, I'll read allowed the sentence 
 
         12   that I'm going to ask you about. 
 
         13               The statement is:  "The board wishes to 
 
         14   clarify that it has been its consistent position that a 
 
         15   consumer debt purchaser that collects consumer claims 
 
         16   through civil litigation is a "collection agency" under 
 
         17   Maryland law and required to be licensed as such 
 
         18   regardless of whether an attorney representing the 
 
         19   consumer debt purchaser in the litigation is a licensed 
 
         20   collection agency." 
 
         21               Mr. Turnbaugh, do you have an opinion, one 
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          1   way or the other, about whether or not it has been -- 
 
          2   that that is an accurate statement? 
 
          3         A     I don't believe that is an accurate 
 
          4   statement.  It certainly wasn't my understanding during 
 
          5   the four years that I was the chair of the State 
 
          6   Collection Agency Licensing Board. 
 
          7         Q     And as a result of House Bill 1324, which I 
 
          8   showed you as Exhibit 2, I believe, is it your 
 
          9   understanding that that amendment, that 2007 amendment 
 
         10   created the situation which is described under the 
 
         11   licensing required section here? 
 
         12         A     That is not my understanding.  This 
 
         13   proposed bill was never intended to prevent someone 
 
         14   accessing the court system.  I never felt that it was 
 
         15   in my authority as commissioner or within the State 
 
         16   Collection Agency Licensing Board to prevent someone 
 
         17   from going into the court system. 
 
         18               Our goal was to try to preserve proper 
 
         19   non-abusive treatment of consumers during the 
 
         20   collection process.  It was not to prevent someone from 
 
         21   filing suit in the courts to collect debt. 
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          1         Q     And when you say prevent from filing suit, 
 
          2   do you also mean that to include from being licensed in 
 
          3   order to file suit? 
 
          4         A     That's correct.  Our focus was on the 
 
          5   treatment of consumer, not preventing litigation. 
 
          6         Q     I'm going to show you one last exhibit as 
 
          7   Exhibit 6. 
 
          8               (Turnbaugh Exhibit 6 was marked for 
 
          9   purposes of identification.) 
 
         10               This is going back, again, three years now 
 
         11   to July 17 of 2007.  I ask you to review that and make 
 
         12   sure you're familiar with it. 
 
         13         A     Yes, I'm familiar with it. 
 
         14         Q     And as of July 17, 2007, you were still the 
 
         15   Commissioner of Financial Regulation for Maryland and 
 
         16   also the chairman of the Collection Agency Licensing 
 
         17   Board, correct? 
 
         18         A     Yes, I was. 
 
         19         Q     Was it your intention that this advisory 
 
         20   notice would be consistent with the Kelly Mack letter 
 
         21   and what you've described the purpose of that letter 
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          1   was to be? 
 
          2         A     Yes, it was. 
 
          3         Q     And the reference to loophole in the third 
 
          4   paragraph, again, does that relate to the loophole that 
 
          5   you mentioned previously? 
 
          6         A     Yes, it does. 
 
          7               MS. ARGENT:  Mr. Turnbaugh, thank you.  I 
 
          8   have no more questions for you.  Thank you very much. 
 
          9               THE WITNESS:  My pleasure. 
 
         10               (Sworn Statement concluded at 4:55 p.m.) 
 
         11    
 
         12    
 
         13    
 
         14    
 
         15    
 
         16    
 
         17    
 
         18    
 
         19    
 
         20    
 
         21    
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PRESS RELEASE 
 

DBA International secures Maryland licensing 
exemption for passive debt buyers. 

DBA International is pleased to announce that through its direct efforts with 
the State of Maryland Department of Labor, Licensing and Regulation (DLLR), 
Maryland Commissioner Charles Turnbaugh has issued an exemption from the 
collection agency licensing requirement for passive debt buyers. 

Maryland's governor signed House Bill 1324 into law on May 8, 2007, which 
added debt buyers to the definition of a "collection agency." Thereafter, as a 
direct result of DBA International lobbying efforts, an interpretation was obtained 
that exempts passive debt buyers from the October 1, 2007 effective date for 
licensing.   

HB 1324 defines a "collection agency" as a "person engaging directly or indirectly 
in the business of collecting a consumer claim the person owns, if the claim was 
in defauld whe the person acquired it". 

Kelly Mack, the Financial Examiner Lead of the Regulatory Policy Unit stated:   

 “It is the position of the Commissioner that a debt buyer who 
purchases debt, is not required to obtain a collection agency 
license provided that all collection activity performed on behalf 
of such debt buyers is done by a properly licensed collection 
agency in the State of Maryland.”  

Those active debt buyers without a license after the bill goes into effect will be 
allowed to continue to operate if their license application is approved within 30 
days. The projected cost of a license would be a $400 fee and a $5,000 surety 
bond.  
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